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Def endant - Appel | ant Jesse Shane Carval ho (Carval ho)
appeal s the June 14, 2001 judgnent of the circuit court of the
first circuit! that convicted him upon a jury’'s verdict, of
assault in the second degree. On appeal, Carval ho conplains (1)
that the court? erred in denying his notion to suppress the
statenent he nmade to the police; and (2) that the court’s
i nposition of an extended, indeterm nate term of inprisonnment of

ten years deprived himof constitutional due process, as

1 The Honorabl e Karen S.S. Ahn presided over the jury tria and

sentenci ng of Defendant-Appel |l ant Jesse Shane Carval ho (Carval ho).

2 The Honorabl e Reynaldo D. Graulty heard and denied Carval ho's
notion to suppress.
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interpreted by the United States Suprene Court in Apprendi Vv. New

Jersey, 530 U S. 466 (2000). Discerning no error, we affirm
I. Background.

On Novenber 16, 2000, the State charged Carval ho, via
conplaint, with one count of assault in the second degree, in
violation of Hawaii Revised Statutes (HRS) § 707-711(1) (d)
(1993).2* The conplaint alleged that on Cctober 28, 2000,
Carval ho intentionally or know ngly caused bodily injury to
Dani el Arce (Arce) with a dangerous instrunent. Assault in the
second degree is a class C felony, HRS § 707-711(2) (1993),
carrying, in the ordinary course, a maxinmum indetermnate term
of inprisonment of five years. HRS 8§ 706-660(2) (1993).

On Decenber 21, 2000, Carvalho filed a notion to
suppress the statenent he gave to the police while he was in
their custody on Novenber 11, 2000. Carval ho clained that he did
not effectively waive his constitutional rights to counsel and
agai nst self-incrimnation before nmaking his statenent: “It is
clear fromthe record that [Carval ho] wanted to speak with an

attorney, but did not know how to assert his right.” Carval ho

3 Hawaii Revised Statutes (HRS § 707-711(1)(d) (1993) provides that
“[a] person commits the offense of assault in the second degree if: .
The person intentionally or knowi ngly causes bodily injury to another person
with a dangerous instrument[.]”
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based his notion upon the fifth* and sixth® anendnents to the
United States Constitution and article I, sections 10° and 147 of
t he Hawai ‘i Constitution.

A hearing on the notion was held on January 10, 2001,
before the notions judge. There, the parties questioned the
interview ng detective, George Martin (Detective Martin). The
transcript of Detective Martin's interview of Carval ho was

stipulated into evidence for the hearing. The interview began as

fol | ows:
Q This is Detective George Martin with the Honol ul u
Police Departrment, Crimnal Investigation Division.
Tho following is a tape recorded interview with Jason
Carval ho (sic), taking place at HPD Cell Bl ock
downt own Honol ulu. Today's date is 11-11-2000, the
time nowis 5:17 [p.m]. This is in regards to a
Assaul t Second under report nunmber 00411506. Party
being interviewed is the suspect in this case, which
occurred on 11-28-2000 (sic). Could you please state
your full and correct nane?
A Jesse Carval ho.
Q What ' s your age now?
A Twenty-five.
Q And your date of birth?
A 8- 26- 75.
Q Did you graduate from hi gh school ?
4 The fifth amendnent to the Lhited States Constitution provides, in
pertinent part, that “[n]Jo person . . . shall be conpelled in any Crim na

Case to be a witness against himself[.]”

5 The sixth amendnent to the Lhited States Constitution provides, in
rel evant part, that “[i]n all crimnal prosecutions, the accused shall enjoy
the right . . . to have the Assistance of Counsel for his defence.”

6 Article I, section 10 of the Hawai‘i Constitution provides, in
pertinent part, that “[n]o person shall . . . be conpelled in any crinina
case to be a witness agai nst onesel f.”

7 Article I, section 14 of the Hawai‘ Constitution provides, in
rel evant part, that “[i]n all crinminal prosecutions, the accused shall enjoy
the right . . . to have the assistance of counsel for the accused’ s defense.”
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Yeah, GED.

CGED. Did you go to college?

No. Applied it for [(sic)] just the other day.
So you read, wite and understand the English

| anguage?

Yeah.

Have any probl ens understandi ng ne?

No.

Under a doctor’s care for psychol ogi cal problenms or
physi cal probl ens?

No

Taking any type of nedication?

No.

Any al cohol in the past twenty-four hours?

No.

Any illegal narcotics in the past twenty-four hours?

Okay. You're not being forced to make a statement to
me? |s anybody forcing you to make a statement to nme?
No.

Are you being tricked or coerced into nmaking a
statenment ?

No.

Has anythi ng been prom sed to you before naking this
st at ement ?

No.
Are you meking this statenent of your own free will?
Hm. . . yeah.

Okay. Wiy don't | go over your rights under the
Constitution, okay? You seen this form before?

The M randa rights?®

This is the Mranda rights.

Yeah. How cone they never tell ne when they arrested
me?

Did they ask you anythi ng about the offense? [|'m
going to be asking you about the offense, okay. So if
they question you, then they' re going to ask (sic) you
your rights.

O POP» OXPO>» O OP OPOPOPO>» O>O0> OPO>»

A Yeah, yeah, they asked ne a few questions.
Q Okay. Jesse Shane Carval ho, do you understand that
you're in the custody of Detective George Martin at
t he Honolulu Police Station?
A Yeah.
Q Go ahead and initial yes [on Honolulu Police
Department form HPD-81°]. |'’mgoing to ask you
8 Mranda v. Arizona, 384 U.S. 436, 478-79 (1966).
° “HPD form 81 [is] used by police officers to informindividuals

bei ng subjected to a custodial interrogation that they have a constitutiona
right to refuse to answer any questions put to them that they are entitled to
have an attorney present during the interrogation, and that an attorney wll
be appointed by the court if they cannot afford one. The form 81 also inforns
those individuals that whatever they say can be used agai nst themin further
proceedings.” State v. Liulam, 9 Haw. App. 447, 452, 845 P.2d 1194, 1198
(1992).
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guestions about an Assault Second which occurred on
10-28-2000 at 91—- that’s 701 J Pohakupuna Road. But
first 1 must informyou of certain rights you have
under the Constitution. Before | ask you any
guestions, you nust understand your rights. You have
aright toremin silent. You don't have to say
anything to ne or answer any of ny questions.
Anyt hi ng you say nay be used agai nst you at your

trial. You have a right to an attorney present while
| talk to you. |If you cannot afford an attorney, the
court will appoint one for you, prior to any
guestioning. |If you decide to answer any of mny

guestions without an attorney being present, you stil
have the right to stop answering at anytinme. Do you
under stand what |’ ve explained to you?

A Yes.

Q Do you want an attorney now?

A Ri ght now?

Q Ri ght now.

A You going get me an attorney right now?

Q If you say yes, I'mnot going to ask you any nore
gquestions ‘cause they don't have attorney’s [(sic)]
avail abl e right at this second.

A Then how conme it says do you want an attorney right
now?

Q Because that’'s — if you want an attorney now, |’'m
just not going to question you.

A And how | ong going take you for get ne an attorney?

Q Like | said, I"'mnot going to get an attorney for you
right now, I'mjust not going to ask you questions —

A But |I'mjust asking, how long would it take to have an

Q | have no idea. To tell you the truth, Jesse, | don't
know how long it would take to get one.

A So that mean | could be sitting inside that cell for
anot her thirty-six hours, sonething like that?

Q No. 1'mgoing to do whatever paperwork | gotta do to
finish up the case and then 1’1l let you know. |'11I
come down and either let you know I’mgoing to let you
go or I'mgoing to charge you, one or the other

A Do you want an attorney now. . . no.

Q Ckay. Would you like to tell ne what happened that
ni ght ?

To a point, yes.

(Footnotes supplied.) Thereupon, Carval ho's attorney argued that
“it should have been nore apparent to [Detective Martin] that
[ Carval ho] wanted to speak with a | awer before answering any

guestions.”



The court orally concluded that “under the totality of
ci rcunst ances, [Carval ho] knowi ngly[,] intelligently and
voluntarily nmade his statenents to Detective Martin.”
Accordingly, the court denied Carval ho’s notion to suppress.
Finding of fact 9 of the court’s witten findings of fact and
concl usi ons of |aw denying Carval ho's notion found as foll ows:

9. [Carval ho] clainmed that [he] wanted to speak
with an attorney, but did not know how to assert his
right. However, [Carval ho's] prior contact with the
crimnal justice systemdenonstrates that [he] is no
neophyte to police interrogati on procedures. See
State v. Kekona, 77 Hawai[]i 403, 886 P.2d 740
(1994), where the court, in determ ning that the
def endant understood his constitutional rights and the
wai ver provisions, found significant the fact that the
def endant had been simlarly warned i n past encounters
with the police. The evidence established that
[ Carval ho] had been sinmilarly warned of his Mranda
rights on two separate occasi ons before neeting with
[Detective] Martin in this case.

Carval ho's jury trial began on March 27, 2001.1° For
the prosecution, Arce testified that he had been involved in a
four-year, live-in relationship with Regina Irebaria (Irebaria).
Their relationship ended in early QOctober 2000, because Arce
suspected Irebaria of having an affair with Carval ho. “I — | -—-
| — she wasn’t coming home so | threw her -- put her stuff
outside of the house, and that Saturday or Sunday she cane pick
it up.” After Irebaria |left himand noved in with Carval ho, Arce

t el ephoned Carval ho and Carval ho confirmed his suspicions. Arce

10 Before the start of his jury trial, Carval ho declined the tri al

judge's offer of a second vol untariness hearing on his Novenber 11, 2000
statenment to the police. HRS § 621-26 (1993) (“No confession shall be
received in evidence unless it is first made to appear to the judge before
whom the case is being tried that the confession was in fact voluntarily
made.” (Enphasis added.)).
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told Carval ho, “you know what, brah, | respect you, thank you for
telling nme the truth.”

On the evening of October 28, 2000, Arce and his
brot her, Ernest Arce (Ernest), and sonme friends and acquai ntances
wer e hanging out, talking story and drinking in the garage of
Arce’s Ewa Beach hone. At one point during the evening, Arce and
one of the friends, Al onzio Acosta (Acosta), and perhaps one
ot her conpani on, Mchael MNair (MNair), went to the Ewa Mart
conveni ence store to buy beer, cigarettes and sugar. |Inside the
store, Arce saw Ilrebaria — “My heart wen’ junp.” Arce went up to
Irebaria and said “hi” to her tw ce, but she would not
acknowl edge him until she | ooked at himand said, “yeah, yeah,
yeah, yeah.” Arce left the store, and he and Acosta exchanged

wor ds about Irebaria with Irebaria s ride, Jeffrey James Benzon

(Benzon). Seeing this, Irebaria started “shooting” -- neaning
yelling -- at Arce, challenging him “She stated to us let’s
take it at the park.” Arce and Acosta decided, “we no need

this,” and left.

After leaving Ewa Mart, Arce and his conpani ons
returned to Arce’s garage and continued their socializing. Later
that evening, the nmen noticed a truck that several tinmes drove in
and backed out of the long driveway |eading to Arce’s residence,
then drove in and stopped. |Irebaria, along with Carval ho,

Carval ho’'s brother and a third man, wal ked down the driveway



towards Arce’'s house. Sonmewhere along the way, Irebaria and her
cohort confronted Arce, who had approached to investigate.

| rebaria went up to Arce and told him “we got some unsol ved
business.” Carval ho's brother queried, “this the fucking guy,

what, this is the fucking guy?” Arce repeatedly told his

interlocutors, “we no need this,” and, “it’s not worth it.” Arce
al so warned Carval ho that he could go to jail if the encounter
escal ated. In response, Carval ho “fal se cracked” Arce on his
| eft cheek. According to McNair, Carvalho “[f]Jull |ike push ‘em

one tinme and [Arce] |ook |ike oh, you like fight, and [Arce] wen’
push ‘em back and the other guy crack ‘emand they started
fighting.”

Dazed, and in an attenpt to avoid further blows, Arce
grabbed Carval ho around the knees and held on. Carval ho
repeatedly hit Arce on the head with a stone or brick-1ike
object. Arce did not see the object in Carval ho’s hand, but

remenbered, “all of a sudden | felt one constant pain, | know
wasn’t his fist. One constant pain in the back of ny head.”
McNair testified that he saw Carval ho hit Arce in the head with a
stone “about seven or eight tinmes” while Arce was “on the ground
hol ding [Carval ho’s] legs.” Acosta testified that he saw
Carval ho hit Arce over the head with a brick, “mybe about --

maybe over maybe ten [tines], maybe nore maybe[,]” while Arce was

“folded on the ground already[.]” Ernest testified that he saw



Carval ho hit Arce on the head three tinmes with a brick or rock
while Arce was “down . . . holding [Carval ho’s] waist.”

Si mul t aneously, Irebaria attacked Arce, kicking himin
“the balls” and punching himin the ribs and the chest. Ernest
got Irebaria off of Arce by poking her in the ribs, whereupon
Carval ho’s brother and the third man chased Ernest into the
garage. Throughout the fracas, Arce kept beseeching for soneone
to call the police. Arce finally got free and ran into the
garage. The inbroglio ended shortly thereafter, with Carval ho's
brother and the third man calling Arce “you rat” for seeking help
fromthe police

Arce suffered a concussion, |lacerations to the back
part of his head, and “multiple abrasions, avulsions, conplaints
of pain and sone tenderness to different parts of his body,” as a
result of the altercation. Wth Ernest’s help, the police
recovered a concrete “rock” fromthe Arce driveway -- according
to Ernest, “one good size rock” -- that appeared to have a bl ood-
i ke substance on it. The substance was |ater tested and found
to be human bl ood.

In his defense, Carval ho presented two witnesses. His
first witness, Benzon, testified exclusively about the encounter
at the Ewa Mart. He renmenbered that after they drove away from
the Ewa Mart, he dropped Irebaria off and went home. Benzon
mai nt ai ned that he was not at the Arce residence that night and

knew not hi ng about the incident.



Carval ho’s second witness, lrebaria, confirmed that she
and Arce had a yelling match at the Ewa Mart on the night in
guestion. She also testified that she went to Arce’s house | ater
that evening to talk to himabout his apparent refusal to accept
the dem se of their relationship. “Because | needed to talk to
hi m one on one. That’s the only way things actually work where
no one is around.” Carvalho followed Irebaria to the Arce
resi dence. “He cane ‘cause he was worried.” As lrebaria and
Carval ho wal ked down the Arce driveway, they canme upon Arce, who
was hol ding a beer bottle and gesticulating -- taunting and
testing them A fight between Carval ho and Arce ensued, but
| rebaria clainmed she could not make out what was happeni ng
because of the cloud of dirt the conbatants raised. Irebaria
admtted junping into the fight a little while later, repeatedly
punching Arce until Ernest hit her and she fell to the ground.
| rebaria maintained that Carvalho did not hit Arce in the head
with an object during the fight. She did not see any bl ood on
Arce that night. She allowed, however, that she did not see Arce
hit Carval ho during the fight.

Carval ho chose not to testify in his defense. However,
hi s Novenber 11, 2000 statenent to Detective Martin had been
admtted into evidence by the State via transcript and audi ot ape,
whi ch was played for the jury. 1In his statenent, Carval ho
admtted he went to Arce’s house on the night of October 28, 2000

with Irebaria and a nunber of other people, including his brother
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and one of his brother’s friends, but maintained that he never
got out of the truck and was not involved in the altercation. He
did not see any part of it, because the truck was parked behind
anot her vehicle. He heard about the incident only later, from
hi s brother.

During his closing argunent, Carvalho's attorney told
the jury, “W’ re not denying that Jesse Carval ho fought with
Dani el Arce on Cctober 28, year 2000, . . . . Jesse was nhot
truthful when he interviewed with the police.” Defense counse
instead presented various alternative theories of acquittal or
mtigation. In arguing for acquittal, defense counsel asserted
that Arce was the aggressor, and that Carval ho had therefore
acted in self-defense. In aid of mtigation, defense counsel
suggested that Carval ho did not wield the rock, or that soneone
ot her than Carval ho hit Arce with the rock. Defense counsel also
urged the jury to question whether the rock could be considered a
dangerous instrunment. And defense counsel pointed to McNair’s
testinmony in arguing that Carval ho and Arce fought only after

mutual |y consenting to fight.

1 In addition to instructions on the charge of assault in the second

degree, a class C felony, the court instructed the jury on the included

m sdeneanor, assault in the third degree, HRS § 707-712(1)(a) (1993) {“A
person conmits the offense of assault in the third degree if the person:

Co Intentionally, know ngly, or recklessly causes bodily injury to
anot her person[.]"”), and on the included petty m sdenmeanor, assault in the
third degree “committed in a fight or scuffle entered into by nutual
consent[.]” HRS § 707-712(2) (1993). The court also instructed the jury on
the | aw of self-defense
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On March 30, 2001, at 11:17 a.m, the jury retired to
its deliberations. That afternoon, at about 1:00 p.m, the jury
informed the court that it had reached a verdict. The jury found
Carval ho guilty as charged.

On April 26, 2001, the State filed a notion to sentence
Carval ho to an extended term of inprisonnent, pursuant to HRS §

706- 661 (Supp. 2001)'2 and HRS § 706-662 (1993 & Supp. 2001).13

12 HRS § 706-661 (Supp. 2001) provides, in pertinent part:
In the cases designated in section 706-662, a
person who has been convicted of a felony may be
sentenced to an extended indeterninate term of
i mprisonment. \Wen ordering such a sentence, the
court shall inpose the maxi mum | ength of inprisonnent
whi ch shall be as follows:

(4) For a class C felony —-
i ndeterni nate ten-year termof
i mpri sonment.

13 HRS § 706-662 (1993 & Supp. 2001) provides, in relevant part:
A convi cted defendant nmay be subject to an
extended term of inprisonnent under section 706-661,
if the convicted defendant satisfies one or nore of
the following criteria:
(1) The defendant is a persistent
of f ender whose i npri sonnent
for an extended termis
necessary for protection of
the public. The court shal
not make such a finding unless
t he def endant has previously
been convicted of two felonies
committed at different tines
when t he defendant was
ei ght een years of age or
ol der.

(4) The defendant is a multiple
of f ender whose crini nal
actions were so extensive that
a sentence of inprisonnent for
an extended termis necessary
for protection of the public.
The court shall not make such
a finding unless:
(a) The defendant is

bei ng sentenced
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The State all eged that “Jesse Shane Carval ho is a ‘ persistent
of fender’ and a ‘nultiple offender’ whose commtnent for an
extended termis necessary for the protection of the public[.]”
After a June 14, 2001 hearing, the court agreed with
the State that Carvalho is a “persistent offender” and a
“mul tiple offender” within the nmeaning of HRS § 706-662(1) and
HRS § 706-662(4), respectively. The court based these findings
upon Carval ho’s two prior felony convictions -- on May 13, 1996
for theft in the second degree and on April 21, 1997 for
attenpted assault in the first degree. The parties had
stipulated into evidence “certified docunents with respect to the
prior Theft 2 and the prior Attenpted Assault 1[.]" The court

al so agreed with the State that

commitnent for an extended termis necessary for the
protection of the public based on the follow ng facts:
a. |[Carval ho] was on parole [for
the two prior felony convictions] when he
conmitted the instant felony assault.
b. [Carval ho] has an extensive
crimnal history that includes a prior
assault with a knife [(on his brother)]
resulting in serious bodily injury.
c. [Carvalho's] crimnality has
continued despite his prior contacts with
the crimnal justice system
d. [Carval ho] has failed to benefit
fromprior intervention by the crim nal
justice system including probation and
parol e.
e. [Carval ho] has denpbnstrated a
di sregard for the rights of others and a

for two or nore
felonies or is
al ready under
sent ence of

i mprisonment for
felony[.]
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poor attitude toward the | aw

f. [Carval ho] has denponstrated a
pattern of assaultive conduct which
indicates that he is likely to be a
recidivist.

g. Due to the seriousness of
[Carval ho’s] prior assault conviction and
t he seriousness of the instant assault,

[ Carval ho] poses a serious threat to the
community and his long termincarceration
is necessary for the protection of the
publi c.

Accordingly, the court granted the notion and sentenced Carval ho

to a ten-year, indetermnate termof inprisonnent, subject to a

mandatory mninmumtermof three years and four nonths as a repeat

of fender. ' A final judgnent was entered on June 14, 2001

Carval ho filed a timely notice of this appeal on July 11, 2001.
IT. Discussion.

A. The Motion to Suppress.

Carval ho’'s first point of error on appeal is that the
court erred in denying his notion to suppress the statenent he
made to Detective Martin on Novenber 11, 2000. Carvalho’s
argunents here mrror those he nmade bel ow in support of his

motion to suppress. He avers:

Carval ho was attenpting to assert his right to counse
during the process of being advised of his rights.

[ Carval ho] clearly wanted an attorney, and as
quest|on|ng was not ceased, he did not re-initiate any
di scussi on.

Opening Brief at 10. Carval ho al so contends, “The ruling

infringes on [Carval ho's] rights to counsel conferred by Article

14 See HRS § 706-606.5 (Supp. 2001).
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I, 814 of the State of Hawaii Constitution and Anendnent VI to
the U.S. Constitution.” Opening Brief at 6.
The Hawai ‘i Suprene Court has spoken to the appellate

standard of review of such issues:

When a notion to suppress evidence is heard, it
is for the trial court as factfinder to assess
credibility of witnesses, including defendants, and to
resolve all questions of fact. The court as trier of
fact may draw all reasonable and legitinmate inferences
and deductions fromthe evidence adduced, and findi ngs
of the trial court will not be disturbed unless
clearly erroneous. \Wether the defendant invoked his
right to counsel and whether he waived the right are
primarily questions of fact. Thus, we woul d not
disturb the trial court’s determ nation of these
questions unless, after a review of the whole record,
we are left with the definite and firm conviction that
a m stake has been committed. %

State v. Nelson, 69 Haw. 461, 468-69, 748 P.2d 365, 370 (1987)

(brackets, ellipsis, citations and internal quotation marks

omtted; footnote supplied). See also State v. Villeza, 72 Haw.

327, 331, 817 P.2d 1054, 1056 (1991) (“our review of whether
Villeza’s statement was in fact coerced requires determ nation of
whet her the findings of the trial court are clearly erroneous”);

State v. Hoey, 77 Hawai‘i 17, 32, 881 P.2d 504, 519 (1994); State

v. Kekona, 77 Hawai‘i 403, 405-6, 886 P.2d 740, 743 (1994); State
v. Luton, 83 Hawai‘ 443, 454, 927 P.2d 844, 855 (1996); State v.

CGella, 92 Hawai‘i 135, 142, 988 P.2d 200, 207 (1999). But

15 Of. State v. Edwards, 96 Hawai‘i 224, 231, 30 P.3d 238, 245 (2001)
(“factual determinations made by the trial court deciding pretrial motions in
a crimnal case is [(sic)] governed by the clearly erroneous standard. A
finding of fact is clearly erroneous when (1) the record | acks substanti al
evidence to support the finding, or (2) despite substantial evidence in
support of the finding, the appellate court is nonetheless left with a
definite and firmconviction that a m stake has been nmade” (citation and
internal block quote format omtted)).
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further:

W stated earlier that waiver was primarily a question
of fact. But in a nore technical sense, waiver is a
guestion that requires application of constitutiona
principles to the facts as found[.]

Nel son, 69 Haw. at 471 n.9, 748 P.2d at 371 n.9 (ellipsis,
citation and internal quotation marks omtted). See also
Villeza, 72 Haw. at 331, 817 P.2d at 1056; Hoey, 77 Hawai‘i at
32, 881 P.2d at 519. Hence, we are required to

exam ne the entire record and nake an i ndependent
determnation of the ultinmate issue of voluntariness
based upon that review and the totality of

ci rcunst ances surroundi ng the defendant’s statenent.
Thus, we apply a de novo standard of appellate review
to the ultimate i ssue of the voluntariness of a

conf essi on.

Hoey, 77 Hawai‘i at 32, 881 P.2d at 519 (brackets, enphases,
citations and internal quotation marks omtted). See also
Villeza, 72 Haw. at 331, 817 P.2d at 1056; Kekona, 77 Hawai‘i at
406, 886 P.2d at 743; Luton, 83 Hawai‘i at 452, 927 P.2d at 853;
Cella, 92 Hawaii at 142, 988 P.2d at 207.

On the question of waiver, Carval ho first argues,
briefly, that the court erred in considering his previous |aw
enforcenment contacts |legitinate evidence of a know ng,
intelligent and voluntary waiver of his Mranda rights. 1In this

connection, Carval ho challenges the court’s finding of fact 9.1

16 On appeal, Carval ho does not chall enge any of the court’s witten

findi ngs of fact and concl usions of | aw denying his notion to suppress, other
than finding of fact 9. “On appeal, Anfac has not challenged this COL and
therefore we treat it as binding on this court. See Hawaii Rul es of Appellate
Procedure (HRAP) Rule 28(b)(4)(C) (1984); cf. Leibert v. Finance Factors,

Ltd., 71 Haw. 285, 288, 788 P.2d 833, 835 (1990).” Anfac, Inc. v. Wiikiki
Beachconber Investnment Co., 74 Haw. 85, 125, 839 P.2d 10, 31 (1992). *“Alleged
error in findings of fact not expressly challenged on appeal will be

-16-



Contrary to Carval ho's assertion, it is a well-
pedi greed principle that a trial court deciding a notion to
suppress statenents made during custodial interrogation nay
consi der the defendant’s previous | aw enforcenent contacts in
determ ni ng whet her the defendant knowi ngly, intelligently and
voluntarily waived his or her constitutional rights. GCella, 92
Hawai i at 143, 988 P.2d at 208 (in holding that Gella' s
statenent to a detective was voluntary, finding it significant
that “Gella was no neophyte to the crimnal justice system.
and, thereby, had nore than passing famliarity with police
procedure” (citation and internal quotation marks omtted));
Luton, 83 Hawai‘ at 452-54, 927 P.2d at 853-55 (Luton’s prior
felony arrest was relevant in determ ning whether he had been
apprised of his fifth anendnent rights and whet her he had
knowi ngly, intelligently and voluntarily wai ved those rights);
Kekona, 77 Hawai‘ at 406, 886 P.2d at 743 (affirming the trial
court’s concl usion that Kekona understood his Mranda rights,

t hat was based, in part, upon Kekona s past encounters with the

di sregarded in the absence of plain error. See [HRAP Rule] 28(b)(4)(C." 1d.
at 135, 839 P.2d at 35. The court’s witten findings of fact included finding
of fact 8 “The Court finds that [Carval ho] know ngly, voluntarily and
intelligently elected to waive [his Mranda] rights and give a statenment.”

And finding of fact 10: “The Court finds that [Carval hos] statenment was in
fact voluntary.” The court’s witten conclusions of |awincluded concl usion
of law 4: “There is no evidence to indicate that [Carval ho] was coerced or
tricked into making a statenent, nor that he did not understand the
consequences of his statenent. Mreover, [Carval ho’s] own words confirmthat
his statenent was voluntary.” And conclusion of law 5, that concluded, in
pertinent part: “Viewing the totality of the circunmstances in which

[ Carval ho’ s] statement was nmade it is clear that [Carvalho' s] statenment was
freely and voluntarily given. Mranda.”
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police and his invocation of those rights on at |east one
occasion). Carval ho seeks to distinguish the Kekona |ine of
cases, thus: *“The Kekona suspect was attenpting to invoke his
rights against self-incrimnation after signing a witten waiver.
Carval ho was attenpting to assert his right to counsel during the
process of being advised of his rights.” Opening Brief at 10.
Under the Kekona |ine of cases, however, these are distinctions
W thout a difference.

Carval ho al so maintains, again quite sumarily, that
“I[i]t is clear fromthe record that [Carval ho] wanted to speak
with an attorney, but did not know how to assert his right.”
Opening Brief at 2. Here, as he did belowin his notion to
suppress, Carval ho erroneously invokes the sixth anendnent to the
United States Constitution and article |, section 14 of the
Hawai i Constitution. Carval ho had no sixth anmendnment or article
I, section 14 right to counsel at the tinme of his Novenber 11,
2000 interview with Detective Martin, because he was not formally

charged until Novenber 16, 2000:

An individual has a right to counsel under the
si xth amendnent to the United States Constitution and
article I, section 14 of the Hawai‘ State
Constitution which guarantees an accused the right to
assi stance of counsel for his or her defense.

However, this right attaches at critical stages of the
crimnal prosecution, only at or after the initiation
of adversarial judicial crininal proceedings —

whet her by way of formal charge, prelimnary hearing,
indictment, information or arraignment.

Luton, 83 Hawai‘ at 448, 927 P.2d at 849 (brackets, footnotes,

citations and internal quotation marks omtted). It is the fifth
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amendnent to the United States Constitution and article |
section 10 of the Hawai‘ Constitution that protected Carval ho

during his arrest:

Under the fifth anendnent to the United States
Constitution and article 1, section 10 of the Hawai-i
Constitution, no person shall be conpelled in any
crimnal case to be a witness agai nst hinself or
hersel f. Wen a confession or incul patory statenent
is obtained in violation of either of these
provi sions, the prosecution will not be permitted to
use it to secure a defendant’s crimnal conviction

The privilege against self-incrimnation is
fundanental to our system of constitutional rule.

I nasmuch as the privilege is jeopardi zed when an

i ndividual is taken into custody or otherw se deprived
of his freedomby the authorities in any significant
way and subjected to questioning, procedura

saf eguards nust be enployed to protect the privilege
whenever interrogation in a custodial setting occurs.

M randa i nposed upon the prosecution the burden
of denonstrating in any given case that these
procedural safeguards had been enpl oyed and descri bed
themin relevant part as follows: Prior to any
cust odi al questioning, the defendant mnmust be warned
that he has a right to remain silent, that any
statement he does nake may be used as evi dence agai nst
him and that he has a right to the presence of an
attorney, either retained or appointed. The defendant
may wai ve effectuation of these rights, provided the
wai ver is made voluntarily, know ngly, and
intelligently. |If, however, he indicates in any
manner and at any stage of the process that he wi shes
to consult with an attorney before speaking, there can
be no questioning. The nere fact that he may have
answered sone questions or volunteered sonme statenents
on his own does not deprive himof the right to
refrain fromanswering any further inquiries until he
has consulted with an attorney and thereafter consents
to be questi oned.

We noted in Nelson that the protections which
the United States Supreme Court enunerated in Mranda
have an i ndependent source in the Hawai i
Constitution's privilege against self-incrimnation
In determning the adm ssibility of custodial
statenments, the prosecutor nust show that each accused
was warned that he had a right to renain silent, that
anyt hing said could be used agai nst him that he had a
right to the presence of an attorney, and that if he
could not afford an attorney one woul d be appointed
for him If these mninmal safeguards are not
satisfied, then statenents nade by the accused may not
be used either as direct evidence or to inpeach the
defendant’s credibility.
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Assum ng, however, that the mniml safeguards
are observed, the accused may waive the right to
counsel, provided that such waiver is voluntarily and
intelligently undertaken. Neverthel ess, we enphasi ze
that waiver of the right to counsel during police
interrogation is not irrevocable; in accordance with
the mandate of Mranda, the right to counsel may be
i nvoked at any point, and when invoked, al
substantive questioning nust cease unless and unti
counsel is provided.

Hoey, 77 Hawai‘i at 32-33, 881 P.2d at 519-20 (brackets,
el lipses, citations and internal quotation marks and bl ock quote
format omtted).

Here, as in Luton, it is inportant to keep in mnd the
di stinction between the two constitutional fonts, |est Carval ho
undeservedly “prevail by conbining the two of them” Luton, 83
Hawai ‘i at 451, 927 P.2d at 852 (citation and internal quotation
marks omtted) (Luton argued that he had a sixth amendnent right
to counsel during a custodial interrogation which took place
before he was formally charged because, unbeknownst to the
police, he had been represented by counsel at a previous judicial
determ nati on of probable cause hearing). Accordingly, the
proper inquiry

requires a twofold analysis: (1) whether [the
defendant] was inforned of his fifth amendnent rights
within the context of custodial interrogations; and,
if so, (2) whether he invoked or waived these rights.

Id. at 452, 927 P.2d at 853.

As to both prongs of the analysis, we again observe
t hat Carval ho had been given Mranda warnings during his two
previ ous encounters with the police. Mreover, the colloquy
bet ween Detective Martin and Carval ho at the begi nning of the
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interview reveals Carval ho' s easy famliarity with the warnings.
It was Carval ho, not Detective Martin, who first nentioned the
M randa war ni ngs by nane.

As to the first prong of the analysis, Carval ho does
not dispute that he was properly informed of his Mranda rights.
Carval ho hangs his appeal on the second prong of the analysis.
In this connection, Carvalho cites only one |egal authority.

Carvalho relies on State v. Mailo, 69 Haw 51, 731 P.2d 1264

(1987), to support his assertion that he invoked his Mranda
right to counsel during custodial interrogation. |In Miilo, the
foll owi ng colloquy occurred after the interview ng police officer

informed Mailo of his Mranda rights:

Q You want a | awyer here while |l talk to
you?

A Yeah.

Q You want a lawer now? . . . while | talk
to you or don’'t you want a lawyer?

A Nah, ‘as all right.

Q You don’t want one?

A Un.

Q Okay.

Id. at 52, 731 P.2d at 1266 (enphases omtted). On appeal, the
suprene court noted that the police officer admtted he “clearly
understood [Mail o’ s] response as affirmative when asked if he
desired an attorney.” 1d. at 53, 731 P.2d at 1266. Thereupon,
the suprene court held that the trial court clearly erred in
determning that Mailo' s initial answer was anbi guous. |In

concl udi ng, accordingly, that Mailo' s statenent to the police

shoul d have been suppressed, the suprene court reiterated the
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“bright line rule that once the right to counsel has been invoked
all questioning nmust cease.” 1d. (citations onmtted).

Carval ho's purported invocation of his right to counsel
during custodial interrogation is, however, nore appropriately
characterized as anbi guous in nature, hence governed by the

suprenme court’s decision in Hoey, supra. |n Hoey, the

I nterview ng detective adm ni stered Mranda warnings to Hoey,

then the follow ng colloquy transpired:

Q . . . . You think youll need an attorney
now?

A . . . 1 don’t have the noney to buy one.

Q No, well, I"'mjust saying do you think
you' || need an attorney?

A. Right now, | don't think so.

Q Ckay. |If you decide to answer ny questions
wi t hout an attorney being present, you still have the
right to stop answering at any tinme. . . . In other

words, if you don’t want to answer a question, you
don’t have to. Do you understand what |’'ve told you?

A Yes.

Q Okay. 1'll go over would you like to tel
me what happened, but for now this is what | need for
you to do. Initial where it says “yes” here on the
HPD Form 81. You know why you’'re being arrested?

A Yes.

Q Okay. Here it says, “Do you want an
attorney now?” The answer was “no.” |s that correct?

A Yes.

Hoey, 77 Hawai ‘i at 22, 881 P.2d at 509 (brackets and enphases
omtted). In holding that the trial court erred in admtting
Hoey’' s statenent, the supreme court stated, “W begin with the

proposition that if a defendant nakes an unequi vocal request for

counsel while being “Mrandi zed,” all questioning nust term nate
until counsel is present.” 1d. at 34, 881 P.2d at 521 (citation
omtted; enphasis in the original). However, the suprene court
di stingui shed Hoey’'s equi vocal or anbiguous invocation of his
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right to counsel, fromthe unequivocal request for counsel in
Mail o that ipse dixit immediately triggered the ban on further
custodial questioning. 1d. at 34, 881 P.2d at 521. Upon that

distinction, the suprene court held that

(1) when a suspect nakes an ambi guous or equi voca
request for counsel during custodial interrogation
the police nust either cease all questioning or seek
non-substantive clarification of the suspect’s
request, and (2) if, upon clarification, the defendant
unanbi guously and unequi vocal Iy invokes the right to
counsel, all substantive questioning nust cease unti
counsel is present. Conversely, we hold that if, upon
clarification, the defendant voluntarily, know ngly,
and intelligently waives the presence of counsel
substanti ve questioning may conti nue.

Id. at 36, 881 P.2d at 523.

Here, Carval ho’s initial questions about whether an
attorney woul d be obtained “[r]ight now did not constitute an
unequi vocal and unanbi guous i nvocation of his right to counsel
during custodial interrogation, such that Mailo woul d mandate an
i mmedi ate cessation of all further questioning. Carvalho’s
foll owi ng questions nmade it clear that what he was concerned
about was the precise nonent an attorney could be made avail abl e
to him Detective Martin attenpted to answer all of Carval ho’s
guestions, and Carval ho does not now contend and did not argue
bel ow that Detective Martin msled himin any way. Most
I nportant, Detective Martin made it clear to Carval ho severa
tinmes that if he requested an attorney, further police
I nterrogati on woul d cease, no matter when the attorney would

ultimately arrive. Apparently satisfied with Detective Martin's
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responses, Carval ho unequi vocally and unanbi guously stated that

he did not want an attorney “now. Hence, unlike the detective
in Hoey, Detective Martin satisfied the clarification requirenent
set forth in Hoey, w thout m sleading Carvalho in any materi al
respect.

Carval ho does not argue that his colloquy with
Detective Martin left himwth the belief that he was entitled to
an attorney only at sone future tine and not during the
interview. But even if Carval ho did so argue, the argunent woul d

be unavaili ng.

In Duckworth v. Eagan, 492 U.S. 195 (1989), the United

States Supreme Court confronted M randa warnings which included,
In addition to the required warnings, the proviso, “W have no
way of giving you a | awer, but one will be appointed for you, if
you wi sh, if and when you go to court.” |d. at 198 (enphasis
omtted). Disagreeing with a majority of the United States Court
of Appeals for the Seventh Circuit, who concluded that the
suspect “arguably believed that he could not secure a | awyer
during interrogation” as a result of this proviso, id. at 200

(internal quotation marks omtted), the Suprene Court held that

M randa does not require that attorneys be producible
on call, but only that the suspect be informed, as
here, that he has the right to an attorney before and
during questioning, and that an attorney woul d be
appointed for himif he could not afford one. The
Court in Mranda enphasized that it was not suggesting
that each police station nmust have a “station house

| awyer” present at all times to advise prisoners. |If
the police cannot provide appointed counsel, Mranda
requires only that the police not question a suspect
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unl ess he waives his right to counsel. Here, [the
suspect] did just that.

Id. at 204 (footnote, citations and sone internal quotation marks

omtted). Simlarly, in State v. Maluia, 56 Haw. 428, 539 P.2d

1200 (1975), our suprene court had to contend with this argunent
by Mal ui a:

The | anguage in [HPD] Form 81 did not inform[ Ml uia]
that if he was too poor to pay for a | awer, one would
be furnished himbefore questioning. To say that a
awyer will be appointed by the court without further
expl anation is the sanme as saying that the |lawer wll
be appointed at some unspecified time in the future
and is contradictory to the statenent that he has a
right to counsel now. This is not the effective and
express explanation of the right to counsel required
by the Mranda case.

Id. at 432, 539 P.2d at 1205 (ellipses, original brackets and
I nternal quotation marks omtted; enphasis in the original).

Di sagreei ng, the suprene court pointed out that Ml uia was

war ned, thus: “You also have a right to have an attorney present
while | talk to you. |If you cannot afford an attorney, the court
wi Il appoint one for you.” |[d. (internal quotation marks

omtted). The supreme court expl ai ned:

The placing of the statenent as to the right to
appoi nted counsel imediately after the statenent
concerning the right to counsel at the interview, in
itself indicated that [Maluia] had the right to
appoi nted counsel at the interview.

Id. (citation omtted). The suprene court al so noted:

Mor eover, the warning nmust be read in the |light of the
addi tional |anguage: “If you decide to answer ny
guestions without a | awyer being present, you stil
have the right to stop answering at anytine,” which
imediately followed. Thus [Maluia] was told that any
deci sion he made to proceed was tentative, and he
could stop the interview at any time.

Id. at 432-33, 539 P.2d at 1205 (citation omtted). The suprene
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court therefore held: “The argunent that the form was defective
in failing to explain when the court woul d appoint an attorney

for [Maluia], is not supported by Mranda.” 1d. at 433, 539 P.2d

at 1206 (enphasis in the original).

In this case, Detective Martin made it crystal clear to
Carval ho, “in accordance with the mandate of Mranda, [that] the
right to counsel may be invoked at any point, and when invoked,
all substantive questioning nust cease unless and until counsel
is provided.” Hoey, 77 Hawai‘i at 33, 881 P.2d at 520 (citation
omtted). Under the circunstances, that is all that Mranda and
its progeny required. W therefore hold that the court did not
err in denying Carval ho’s notion to suppress.

Even if there was error, we believe there was no
reasonabl e probability that the adm ssion into evidence of
Carval ho's statenent contributed to his conviction, and that it
was therefore harnl ess beyond a reasonabl e doubt. See, e.q.,

State v. Anpbrin, 61 Haw. 356, 363, 604 P.2d 45, 50 (1979)

(j udgnment of conviction vacated because trial court’s error in
admtting Anmorin’s illegally obtained confession “raised the
reasonabl e possibility of having contributed to the conviction
bel ow;, we cannot say that it was harm ess beyond a reasonabl e
doubt”) .

Qur belief is founded, first, upon the excul patory
nature of Carvalho’ s statenment. Although Carval ho admtted in

his statenent that he was at the scene of the crine, he
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mai nt ai ned that he did not get out of the truck. Too, defense
counsel disavowed Carval ho’'s statenent in favor of Irebaria’ s
version of the incident, apparently in a strategic attenpt to
bol ster Carval ho’s argunents in favor of acquittal and
mtigation. The disavowal wholly negated any effect of the
statenent, save perhaps sone residual, self-induced taint on
Carval ho’s credibility, who, in any event did not testify. That
taint was a nere tinge, however, in light of the overwhel m ng
nature of the State’ s evidence against Carvalho. 1In addition to
Arce’s testinony about being beaten by Carval ho, the State
presented three eyewi tnesses -- MNair, Acosta and Ernest — who
saw Carval ho repeat edl y whacki ng a defensel ess Arce over the head
with a brick or rock or stone. And no witness testified at trial
that Arce offered Carval ho a provocation sufficient to justify
doi ng so.
A. Apprendi Error.

For his second point of error on appeal, Carval ho

contends the court conmmtted plain error! in sentencing himto

7 carval ho did not raise an objection based upon Apprendi v. New
Jersey, 530 U.S. 466 (2000), at his sentencing. “This court’s power to dea
with plain error is one to be exercised sparingly and with caution because the
plain error rule represents a departure froma presupposition of the adversary
system -- that a party must | ook to his or her counsel for protection and bear
the cost of counsel’s mistakes.” State v. Kelekolio, 74 Haw. 479, 515, 849
P.2d 58, 74-75 (1993) (citation omtted). “This court wll apply the plain
error standard of review to correct errors which seriously affect the
fairness, integrity, or public reputation of judicial proceedings, to serve

the ends of justice, and to prevent the denial of fundanmental rights.” State
v. Vanstory, 91 Hawai‘i 33, 42, 979 P.2d 1059, 1068 (1999) (brackets, citation
and internal quotation marks omtted). Hawai‘i Rules of Penal Procedure

(HRPP) Rul e 52(a) (2000) provides that “[a]ny error, defect, irregularity or
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an extended term of inprisonnment pursuant to HRS 8§ 706-661 and
706-662. Carval ho argues that HRS § 706-662(1) and (4)
contravene the due process provisions of article |, sections 5%
and 14,'° of the Hawai‘i Constitution and the fifth?° and
fourteent h?* anendnents to the United States Constitution. 22
Carval ho bases this argunent on the United States Suprenme Court’s

hol ding in Apprendi, supra. Wile Carval ho does not conpl ain of

the trial judge' s predicate findings regarding his two prior
felony convictions (and for good reason, infra), Carval ho
mai ntai ns that Apprendi requires that a jury decide, beyond a

reasonabl e doubt, whether an extended sentence “is necessary for

vari ance which does not affect substantial rights shall be disregarded.” HRPP
Rul e 52(b) (2000) provides that “[p]lain errors or defects affecting
substantial rights may be noticed although they were not brought to the
attention of the court.”

18 Article |, section 5 of the Hawai‘ Constitution provides, in
rel evant part, that “[n]o person shall be deprived of life, liberty of
property w thout due process of law.]”

19 Article |, section 14 of the Hawai‘i Constitution provides, in
pertinent part, that “[i]n all crimnal prosecutions, the accused shall enjoy
the right to a speedy and public trial by an inpartial jury [and] to be
i nformed of the nature and cause of the accusation[.]”

20 The fifth amendment to the Lhited States Constitution provides, in
rel evant part, that “[n]o person shall . . . be deprived of life, liberty, or
property, w thout due process of law.]”

21 The fourteenth amendnent to the United States Constitution

provides, in pertinent part, that “[nJo State shall . . . deprive any person
of life, liberty, or property, w thout due process of law.]"
22 Apprendi, supra, was al so predicated upon the sixth amendnent to

the United States Constitution, Apprendi, 530 U. S. at 476-77, which reads, in
rel evant part, that “[i]n all crimnal prosecutions, the accused shall enjoy
the right to a speedy and public trial, by an inpartial jury of the State and
district wherein the crime shall have been conmmitted, which district shal
have been previously ascertained by law, and to be informed of the nature and
cause of the accusation[.]”
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protection of the public[,]” HRS §8 706-662(1) & (4), and not the
Ludge, as provided for in the governing subsections and as was
the case here. Carvalho thus asserts that HRS § 706-662 is
unconstitutional on its face.

Carval ho’s Apprendi claimpresents an issue of first
inpression in Hawai‘i. “W answer questions of constitutiona
| aw by exercising our own independent judgnent based on the facts
of the case, and, thus, questions of constitutional |aw are
revi ewed on appeal under the ‘right/wong standard.” State v.
Apl aca, 96 Hawai‘i 17, 22, 25 P.3d 792, 797 (2001) (citation and
sonme internal quotation marks omtted).

In Apprendi, the Suprene Court analyzed the
constitutionality of a New Jersey “hate crine” |aw that all owed
the inmposition of a prison termlonger than the maxi num statutory
term ot herw se provided for certain offenses, based upon a
finding, by the sentencing judge and by a preponderance of the
evi dence, that the crime was commtted with biased purpose.
Apprendi, 530 U.S. at 469-70. The Suprene Court stated the
pertinent issue and its constitutional underpinnings:

The question whether Apprendi had a constitutiona
right to have a jury find such bias on the basis of
proof beyond a reasonable doubt is starkly presented.
Qur answer to that question was foreshadowed by
our opinion in Jones v. United States, 526 U S. 227,
119 S. . 1215, 143 L.Ed.2d 311 (1999), construing a
federal statute. We there noted that “under the Due
Process Cl ause of the Fifth Amendnent and the notice
and jury trial guarantees of the Sixth Armendnent, any
fact (other than prior conviction) that increases the
maxi mum penalty for a crinme nust be charged in an
i ndictment, subnmitted to a jury, and proven beyond a
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reasonable doubt.” 1d., at 243, n.6, 119 S.Ct. 1215.
The Fourteenth Amendnent commands the sanme answer in
this case involving a state statute.

At stake in this case are constitutiona
protections of surpassing inmportance: the
proscription of any deprivation of liberty wthout
“due process of law,” Andt. 14, and the guarantee that
“[i]ln all crimnal prosecutions, the accused shal
enjoy the right to a speedy and public trial, by an
inmpartial jury,” Amdt. 6. Taken together, these
rights indisputably entitle a crimnal defendant to
jury determnation that [he] is guilty of every
el ement of the crime with which he is charged, beyond
a reasonable doubt.” United States v. Gaudin, 515
U S. 506, 510, 115 S.Ct. 2310, 132 L.Ed.2d 444 (1995);
see also Sullivan v. Louisiana, 508 U S 275, 278, 113
S.Ct. 2078, 124 L.Ed.2d 182 (1993); [In re] Wnship,
397 U.S.[ 358,] 364, 90 S.Ct. 1068[, 25 L.Ed.2d 368
(1970)] (“[T] he Due Process Clause protects the
accused agai nst conviction except upon proof beyond a
reasonabl e doubt of every fact necessary to constitute
the crime with which he is charged”).

a

Id. at 475-77 (sone brackets in the original; footnote omtted).
Hence, the Suprene Court held that,

[o]ther than the fact of a prior conviction, any fact
that increases the penalty for a crine beyond the
prescribed statutory nmaxi mumnust be subnitted to a
jury, and proved beyond a reasonabl e doubt.

Id. at 490. Regarding the express exception for prior
convictions, the Suprene Court expl ained that

there is a vast difference between accepting the
validity of a prior judgnent of conviction entered in
a proceeding in which the defendant had the right to a
jury trial and the right to require the prosecutor to
prove guilt beyond a reasonabl e doubt, and all ow ng
the judge to find the required fact under a |esser
standard of proof.

Id. at 496.

In thus holding the New Jersey |aw unconstitutional,
the Suprene Court enphasized that “the relevant inquiry is one
not of form but of effect -- does the required finding expose

the defendant to a greater punishnment than that authorized by the
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jury’s guilty verdict?” 1d. at 494 (enphasis added). See also
Ring v. Arizona, 122 S. C. 2428, 2432 (2002) (Apprendi held that

a defendant cannot be “exposed to a penalty exceeding the maxi num
he woul d receive if punished according to the facts reflected in
the jury verdict alone” (brackets, ellipsis, original enphasis,
citation and internal quotation marks omtted)). Conversely, the
Suprene Court confirnmed the continuing viability of the common
law tradition that affords the sentencing judge discretion to
sentence within the maxi mumrange of punishnent to which a

def endant has properly been exposed:

We shoul d be clear that nothing in this [conmon
law] history suggests that it is inpernissible for

judges to exercise discretion -- taking into
consi deration various factors relating both to offense
and offender — in inposing a judgment within the

range prescribed by statute. W have often noted that
judges in this country have | ong exercised discretion
of this nature in inposing sentence within statutory
limts in the individual case

Apprendi, 530 U.S. at 481 (enphases in the original).

Thus understood, Apprendi clearly does not support
Carval ho's position in this appeal. Under HRS § 706-662(1) and
4, the sentencing judge first finds the facts relating to the
defendant’s prior felony convictions that place the defendant
within the class of offenders subject to extended term

sentencing, State v. Loa, 83 Hawai‘i 335, 354, 926 P.2d 1258,

1277 (1996); State v. Huel sman, 60 Haw. 71, 76, 588 P.2d 394, 398

(1978), overruled on other grounds, State v. Tafoya, 91 Hawai ‘i

261, 271-72, 982 P.2d 890, 900-901 (1999), “the proof of which
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exposes the defendant to puni shnment by an extended term sentence,
simlarly to the manner in which the proof of his guilt exposes
himto ordinary sentencing.” Huelsman, 60 Haw. at 79, 588 P.2d
at 400 (enphases supplied).

Here, the sentencing judge found, upon certified
docunents stipulated into evidence by the parties, the predicate
facts regarding Carvalho's two prior felony convictions. Under
t he express Apprendi exception for prior convictions, these
predi cate facts need not have been “submitted to a jury, and
proved beyond a reasonabl e doubt.” Apprendi, 530 U.S. at 490.

By the sane token, these predicate facts were the very facts that
exposed Carval ho to the extended term sentences under HRS § 706-
661. Huel sman, 60 Haw. at 79, 588 P.2d at 400. Hence, al
Apprendi doubts di sappeared once these predicate facts were
properly found. 1d. at 494; Ring, 122 S. Q. at 2432. The
sentencing court’s further finding, that an extended prison term
was “necessary for protection of the public[,]” HRS § 706-662(1)
& (4), was a nere exercise of its ordinary and | ongstandi ng

di scretion to “inpos[e] a judgnent within the range prescribed by

statute[,]” Apprendi, 530 U S. at 481 (enphasis in the original),
and thus did not offend Apprendi.
The Court of Appeals of New York recently confronted

the sane issue under a simlar statute. People v. Rosen, 752

N.E. 2d 844 (N. Y. 2001), cert. denied, Rosen v. New York, 122

S. . 224, 151 L.Ed.2d 160, 70 USLW 3240 (U.S.N. Y. Cct. 01, 2001)
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(No. 01-5033). 1In Rosen, the defendant brought a plain error,
Apprendi chal | enge agai nst a New York |aw that allowed the
sentencing court to inpose an extended term of inprisonnent if

t he defendant qualified as a “persistent felony offender.”

Rosen, 752 N. E.2d at 846. The New York statute, |ike ours,
required a two-step inquiry by the sentencing court: (1) whether
t he defendant is exposed to extended term sentencing based on two
or nore prior felony convictions; and (2) whether an extended
termis appropriate based on the sentencing court’s review of the
defendant’s history and character and the nature and
circunstances of the crinme. 1d. at 847. The Court of Appeals
hel d t hat because the prior felony convictions, ipso facto and

al one, exposed the defendant to the extended term no Apprendi

error occurred. 1d. Regarding the second prong of the inquiry,
“the sentencing court is . . . only fulfilling its traditional
role — giving due consideration to agreed-upon factors — in

determ ning an appropriate sentence within the permssible
statutory range.” Id.

All in all, we conclude that HRS § 706-662(1) and (4),
facially and as applied in this case, do not raise the
constitutional concerns confronted in Apprendi. Hence, the court
did not err, plainly or otherwise, in sentencing Carval ho to an
extended term of inprisonnent. Because Carvalho relies in this

poi nt on appeal only on Apprendi, we do not fully exam ne simlar
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concerns under the Hawai‘i Constitution. However, because
Carval ho cites provisions of the Hawai‘ Constitution, albeit

nerely in passing and w thout argunment, we cite Tafoya, supra, a

pre- Apprendi Hawai ‘i Supreme Court case that interpreted the
Hawai i Constitution, but one which, like Apprendi, relied upon

Jones, supra:

The findi ng whet her an extended term of
i mprisonment is necessary for the protection of the
public, also necessary for inposition of an extended
term of inprisonnment pursuant to HRS 8§ 706-662(5), is
not a factual finding susceptible to jury
determnation. Therefore, this finding is within the
province of the sentencing court pursuant to the rule
explicated, supra.

Taf oya, 91 Hawai ‘i at 275 n.19, 982 P.2d at 904 n.19 (enphasis in
the original).
ITIT. Conclusion.

The court’s June 14, 2001 judgnent is affirned.

On the briefs:

Stuart N. Fujioka, for
def endant - appel | ant .

Loren J. Thonas,

Deputy Prosecuting Attorney,
City and County of Honolulu, for
plaintiff-appellee.

- 34-



